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Petitioner is absent without step.  

Opp. Party is represented.  

This Misc. (J) case arises out of petition No. 1305/19 filed by the 

petitioners/plaintiffs under Order 39 Rule 1 and 2 read with section 

151 of CPC praying for order of injunction restraining the Opp. Party 

from alienating the suit land.  

Case of the plaintiff/petitioner is that, one Lakhikanta Barman, the 

predecessor in interest of the petitioners and one Bhubeswar 

Barman, predecessor in interest of prof. Opp. Party No.3(a) & 3(b) 

along with prof. Opp. Party No.1 were the joint owners and 

possessors of a plot of land measuring 4B-2K-13Ls. covered by dag 

No.8(n) 5 (o), khatiyan No.3 and patta No.62 situated at vill-

Choruabakhra Jungle Block under Chapar Revenue Circle, Dist-

Dhubir (hereinafter to be referred as Schedule-"A" land). Said 

Lakhikanta Barman and one Nishikanta Barman, predecessor in 

interest of prof. Opp. Party No. 2(a) to 2(h), prof. Opp. Party No.1 

and one Rite Barman were the recorded pattadars of land measuring 

6B-4K-12Ls. covered by khatiyan No.2, patta No.76, dag No.7(n), 

4(o) situated at vill-Choruabakhra Jungle Block under Chapar 

Revenue Circle, Dist-Dhubri (hereinafter to be referred as Schedule-

"B" land). But on 14.1.2007 the Opp. Party No.1 to 4 had 

dispossessed the petitioner from the schedule-"A" and schedule-"B" 

land. On several occasions the petitioner requested the Opp. Party 

to vacate the schedule-"A" land and schedule-"B" land but they did 

not pay any heed. In the year 2014 the Opp. Party turned the 

schedule-"A" land and schedule-"B" land into a pond. In the last 

week of November 2014, the petitioners came to know that in the 

year 2007 the Opp. Party No.1 illegally recorded his name in the 

land records of schedule-"A" land and schedule-"B" land. And also 

came to know about the sale deed bearing No.1878 dtd. 3.12.1993, 

which was shown to execute by the prof. Opp. Party No.1 in favour 

of Opp. Party No.2. Neither the petitioners nor the prof. Opp. Party 

2(a) to 2(h), 3 (a) & 3(b) sold the suit land or consented for 

execution of the sale deed. The OPs were declaring that the suit 

land would be recorded in their names by deleting the names of the 

petitioners, prof. Opp. Party No.1 and other pattadars. As such there 

is every possibility of alienation of the suit land. Hence petitioners 



have prayed for order of injunction restraining the Ops from 

alienating or transferring the suit land. 

The OP No.1 to 4 and prof. Opp. Party No.3(a) & 3(b) have 

submitted the WO stating inter-alia that schedule-"A" land originally 

belonged to Lakhikanta Barman and Bhobeswar Barman. Bhobeswar 

Barman had sold out land measuring 2B-1K-6 ½ Ls. to one Mannan 

Sarkar by executing sale deed No.253/250 and 284. Said Mannan 

Sarkar later on sold out the said land to Askar Ali by executing the 

sale deed No.895 of 1998. Askar Ali again sold out the land to Opp. 

Party No.1 namely Ali Akbar by executing sale deed No.575 of 2003. 

The share of Lakhikanta Barman i.e. land measuring 2B-1K-6 ½ Ls. 

was sold out to Opp. Party No.2 by executing the sale deed 

No.1878/1993. The schedule-"B" land. Out of schedule-"B" land 

Sanjeeb Barman being the elder son of Lakhikanta Barman sold his 

share of land measuring 3B-2K-6Ls. to the Opp. Party No.2 by 

executing sale deed No.1878 of 1993 and the share of Nishikanta 

Barman was sold by his legal heirs namely Fanindra Barman, 

Mikunda Barman, Budhdhodeb Barman by executing sale deed 

No.2314 of 2001 with due consent of the legal heirs of Nishikanta 

Barman. It is further stated that the OPs have been possessing the 

schedule-"A" land and schedule-"B" land since the date of purchase. 

Hence Opp. Party have prayed to dismiss the case.  

 

The prof. Opp. Party No.5 has also submitted the WO in the instant 

case and perused the same.   

None has appeared for hearing in the instant case.      

I have perused the CR.  

It is settled proposition of law that, in order to decide the prayer 

U/O 39 Rule 1 and 2, three essential ingredients must be looked 

into. Those are as follows: 

1. Prima facie case. 

2. Balance of convenience  

3. Irreparable loss and injury.  

Now keeping in mind the above settled provision of law and 

considering the materials on record, let me try to decide the instant 

case. 

Prima facie case: In the instant case, it appears from the 

pleadings of the petitioners that they have merely doubted about 

alienation of the suit land. The petitioners in their petition have 

merely stated that the Opp. Party may alienate the suit land. The 

petitioners have not stated as to how and in what manner the OPs 

are going to alienate the suit land. Thus on the basis of mere 

possibility as stated by the petitioners, it cannot be held that the 

OPs will alienate the suit land. Accordingly I have arrived at the   

considered opinion that the petitioners have failed to show a prima-

facie for granting injunction.  

Balance of convenience and Irreparable loss and injury :   



It is admitted position of both the parties that the OPs are presently 

possessing the suit land upon which the plaintiffs have claimed the 

right, title and interest. As the right, title of the suit land is a disputed 

in this suit, alienation if any, as claimed by the petitioner, will fail 

the very purpose of the main suit which may result irreparable loss 

to the petitioners. Thus it appears that if the suit land is alienated, 

the petitioners will suffer more inconvenience than the OPs which 

could not compensated in terms of money. Hence I am of considered 

opinion that balance of convenience is in favour of granting 

injunction and if the injunction is refused, the petitioners will suffer 

irreparable loss and injury.  

It is already stated that the petitioners must fulfil the three 

conditions for granting temporary injunction. But in this case, the 

petitioners have failed to show any prima-facie case for granting 

injunction for which prayer for temporary injunction is rejected.    

In view of the above, case is disposed of on contest.  

 

  

 

 

 


